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The blows were of sufficient ferce to stagger him each tlae they hit him and 
occasionally knocked bin down, Franklin yelled and aoraaned considerably. Re 
Ml b|aok and bla^ and eould neither sit down or lie down far a few daye after- 


*■ *» 8peaiflcatlon 3 and h (lot OBlltjr) 


*» to fcoolfiotUoa 3} About 1 H*j l»A5 prlooiw stooort wo tootw 
ii®. He struck him approximately fifteen blows which knocked 


by accused with „ 

him to the ground twice* While on the ground he kicked hi*. This heating erne 
administered because accused insisted that Stewart's hat was not on straight (] 




is to Specification 9» In licrch or April 1945 K. 0. Turner, a pri- 
saap, was beaten by < “ .. 


setter at the oamp, wee beaten by accused with a club. He beat him until.he was 
almost unconscious and then forced him to stoop while he boat hlcr. across the but- 
tlookB and back. One blow hit his head and knocked*him unoonsolous. As a result, 
it was nsoessary foe*' Turner to go to the sick'bay and he waq unable to go r to work 
the following day (Bra. 6, 16, 21)• ___ .. 


‘The affidavits jn support of this epqolfl— ’ 
cation are abundant with details concerning'accused’e beatir^ of prlsonera. Ha'- /' 
ffdnsttntly carried a dub that resembled a baseball bat* and beat hie . victims at. .c 
the slightest provocation’. .‘On occasions-he forced them to- drop their troueero 
•end than beat them with the club until they wero black and blue and began to blegjt, 
His practice was to beat them~on the head and body, 'and one Instance ie recited ^ . 
where he berk* a prisoner!* ear drum. Prisoner Heal states In hlo affidavit, -* 

<S*. H). • . '* 


•. "The beatings that hs put out were oo rraiiBrouB that it 
would taka weeks to recall and write them all". (Bits. 2, 6, 
8, 11, 33-15, 17, 19-22). 


b. to.. 


__ __j sworn and took the stand and testified that he knew noth¬ 
ing about the allegations is Specification 1. He did not know E. Franklin. He 
did not punish a prisoner for stealing liquor. He did not perform th# acts alleged 
against him in the affidavits nor was he familiar with them. He was puzzled by the 
charges Mute against him. Because it had been alleged by one of _the .prisoners that 
he had gold teeth (Ex. 14), at oonsel'o request he showed hie teeth to the commis¬ 
sion (R. 31-34). 


4. 


the record le legally sufficient to support the findings of the coned#- 
eion. Each allegation of the charge and specifications of whioh accused was. found 
guilty was substantiated by ample and ocompetent evidence. The coenisslon wee 
constituted by proper authority and had jurisdiction of the aoeused and of the 
offenses. 


The pressouties introduced evidence by means of signed statements and 
affidavits ef prisoners who had been interned at the oaq? and ware ina P^lUen 
te lomr bba facts of tbs matter In iesue. From such testimony the guilt of ao~ 
Cueed was firmly established. 


n» 1.M .bJ.ot.lon to th. odoi.Bion cl o* ctlUcrlt. — 

^rly owrrolod (»• M • ®>«b *AA**cln 

M fa) MAP Regulations Governing Trials of Accused War Cr i m in a ls , 5 *>e c 
aUber 1945. This 30AP rule is legal and in acowdan^ with estamsbg i^iotles 

in ialUtaiy commission triale. A^licaUonofTeaashit^66 

Qolrliti w °- s - 1 ‘ 63 “• **• a > TbcUw cf fcrtUl Halo, 
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.' D «fsnse counsel objected to hearsay evidence contained in one of the 
rs ^L wa8 , pro P° r2 ^ overruled (R. 6) . Eie objection was based on three 

points. SCAP ruien do not provide for the admission of such evidence) Section 
* '*' f 1 ' rttle8 Provide that irrelevant matter be excluded) Par*.reach 113 
MCM declaros that hearsay is not evidence, A 

1' J* ?" J T r J* *h«se objeotiona wter (npagnA 5 d ft) oommlseionB a» 
direciasd to admit evidenee which would be of aeBiotanee In protinm or dlcprotiaa 
tioaB^roceddre^^ raliii * it,h sr “ te!,t liberality to achieve <apaU- 

The m rule that hearoty is not evidence is quite proper in the conduct 
of a court-martial trial but the rulee t*foraj|a military coeniseiou do not boat 
tills out. i'airoan stalest • 

"Unless superior authority directs otherwise, a military 
commission may make its own rules for tile conduct, of Its. pro- 
oaecings. It may admit such evidence as would have probative 
value to a reasonable man. The rulee which.the Cirouit Court 
lAid down for nn administrative tribunal may properly- be fol¬ 
lowed by a military commission ? 1 'We are of the Opinion that • “ 
evidence of testimony, even though legally incompetent, ’if of 
the kind that usually affects falrrbtinded pen :i.n the conduot 
— of <iaj.ly and raefo important affairs, • ehopi^ be- received" end- * ' r 

considered) but it should.J>e fairly‘clone 1 - John Bod* and Sons'* " ' 

- tr.-Federal Trade Goi.udadloh ( 1924 ) 299 Feck l+b8, 471,"'Fairman„ 

TBe*I«w of IfartialJRule, j>- 276 -^ 7 . . 

It is further held by.the Supreme Court that the rule excluding hearsay"''’'' 

Stitt StoS&f&MiS ©.‘SPL-, --' 

Matter of TamashJta 90-. S. Ct, 3^4 Adt.eShjgt. ) ^ . 

Defense-objection to'thc admission of Exhibit 4 on the ground that the 
original was not before the eburt was properly overruled (It. 7-#). The Low 
Ibober correctly cited and interpreted the SGf.P ruins 5 d (1) (a) and (;■«) pro- 
vlaln/i for ouch admission under the circumstances in tho present case. 

As to the objection to this exhibit on the ground tliat it amounted to 

a corroboration by an affiant of his own statements as set forth in Exhibit 3, 
this had no adverse effect on accused, Ac was pointed out by the Law Member, it 
likewise gave the commission an opportunity to test the value of the affiant, (R. 7 ). 

These words in support of Specification 30, the omnibus specification, 

"One KMIKA, u regular Army tno-rstor sergeant was also a participant in many beat¬ 
ings of American prisoners" were stricken from ExJiibit IS { R. 17-3.6), on tho 
grounds that it was vague and indofinite and might have been a duplication of 
charges in Specifications 1 to 9- It is believed that this was an improper dele¬ 
tion. There are several possibilities: Had the commission found accused guilty 
of Specification 1 to 9 it could well have been considered for its probative value 
in wupport of the findings of guilty, at which it arrived, of four specifications 
and the omnibus specification. It could have considered it solely in regard to 
the omnibus specification. The word "many" is, of course, indefinite bub tho 
deleted sentence had some probative value at the time it was offered before the 
comralsBion arrived at its findings. The cause of tho accused was in no way harmed 
by this mling. 

It appears that-the-ruling on the same ouestion of vagueness in the,ad¬ 
mission of Exhibit 20 was the better solution to the. problem. The Law Member 
admitted it with the understanding that it would not be used unless it was row- 
ported later, which amounts to an admission for its probative value (R. 16-20}. 

The complete record shows that accused had a fair trial and that he 
was well represented by especially competent counsel. He took the stand and 
testified' in his own behalf and produced witnesses in his own defense. A care¬ 
ful scrutiny of the entire record fails to reveal any error whloh Injuriously 
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effectsd the substantial right# of aecuoed or a or fii3w« to aeocrd him a fair 
trial in er*ry respect. The evidence supports the finding*. There i» no evi- 
dmoa that accused «m not ww at tha ti«e ths ollagod acta «m oomdttod &» 
at tho time Of trial* 


There aro no lottora of clemency from any maabo» of tho caamiaBion 
or from otharo. , 

Tho eoMalooion sentenced aeonsod to oonfinooent at hard labor far seven 
(7) years. Tho sentence io legal. 

In vis* of the sentence, nhioh should hare boon aoro ssrere under a 
of guilty of five specifioatlons of brutal boating#, clemency io not 


trial 17 April 1947, and »» sentenced 18 April 1947. 

It is roeoomondod that tho sentence be approved. However, in oostpll- 
to the length of. time accused spent in oon- 
it l* further recommended that oloron 


awpr^rlato plaeo of confinement) _ m ~- 

Asttau. ■ \ *** •*.* ^ v 

' * . A. form of act'ion > deslgnod to oarry this recoAibndatiotf into, of foot io _ 
attached fiereto. - - •* 
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